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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
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earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )□ Responsive to communication(s) filed on . 

2a)D This action is FINAL. 2b)S This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) ^ Claim(s) 1^8 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) Q Claim(s) is/are allowed. 

6) ^ Claim(s) 1-8 is/are rejected. 

7) Q Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10) D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
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1 Certified copies of the priority documents have been received. 
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application from the International Bureau (PCT Rule 17.2(a)). 
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Attachment(s) 

1 ) [3 Notice of References Cited (PTO-892) 4) □ Interview Summary (PTO-41 3) 

2) □ Notice of Draftsperson's Patent Drawing Review (PTO-948) Paper No(s)/Mail Date. . 

3) ^ Information Disclosure Statement(s) (PTO/SB/08) 5) □ Notice of Informal Patent Application 

Paper No(s)/Mail Date 1/1 1/2006 and 7/31/2006 . 6) □ Other: . 



U.S. Patent and Trademark Office 
PTOL-326 (Rev. 08-06) 



Office Action Summary 



Part of Paper No./Mail Date 20070129 



Application/Control Number: 10/550,937 Page 2 

Art Unit: 1616 

DETAILED ACTION 
Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1-8 are rejected under 35 U.S.C. 102(b) as being anticipated by Mellul 
(US Patent 5,612,021). 

The applicant recites the term, "comprises", in Claim 1 which allows for 
additional components; therefore, the reference cited includes an additional component, 
fullerenes. Hence Mellul teaches a cosmetic composition for making up, in particular, 
the skin, eyes, nails and hair, containing as fillers or pigments a fullerene or a mixture of 
fullerenes. An anhydrous composition can contain a binder which can preferably 
represent from 0.01 to 95% by weight. The binding agents are waxes that may be 
chosen from, in particular, carnauba wax, candelilla wax, beeswax, etc. See Column 6, 
lines 7-10, 11-13, and 31-32. The varnishes can contain a resin generally present at a 
concentration of between 0.5 to 15% by weight relative to the total weight of the varnish. 
Among the resins which are usable, resins of the acrylic, styrene, acrylate/styrene and 
vinyl type may be mentioned in particular. See Column 7, line 1-5. The composition 
contains at least one binding agent in a proportion of between 0.01 to 95% by weight 
relative to the total weight of the composition. See Column 10, lines 32-36. A cosmetic 
composition in the form of an aqueous nail varnish, comprising a resin from 0.5 to 15% 
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by weight of a resin. Column 9, lines 4, 5 and 14. Coloured nacreous pigments, such 
as, chromium oxide may be used. The additional pigments can represent from 0.01 to 
90% by weight of the composition, preferably from 0.5 to 30% by weight. See Column 
3, lines 29-37. Additional ingredients used in traditionally cosmetic compositions are 
thickeners, etc. The oily phase may represent from 0.1 to 50% by weight of the 
emulsion. See Column 5, lines 31-35. Physical properties of a composition, such as, 
specific gravity, hardness and ratios of cubic volumes are inseparable from the 
composition. "Products of identical chemical composition can not have mutual 
exclusive properties." Any properties exhibited by or benefits from are not given any 
patentable weight over the prior art provided the composition is inherent. A chemical 
composition and its properties are inseparable. Therefore if the prior art teaches the 
identical chemical structure, the disclosed properties are necessarily present. In re 
Spada,911 F.2d 705, 709, 15 USPQ 1655 (Fed. Cir. 1990) See MPEP 2112.01. The 
burden is shifted to the applicant to show that the prior art product does not inherently 
possess the same properties as the instantly claimed product. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Nikki Handy whose telephone number is (571 ) 272- 
9923. The examiner can normally be reached on Monday-Friday 8:30 am-5:00 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Johann Richter can be reached on (571) 272-0646. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Nikki Handy 
Patent Examiner 
Art Unit 1616 




TJofiann Richter, Ph. D., Esq. 
Supervisory Patent Examiner 
Technology Center 1600 



